In re Friedberg, --- Fed.Appx. ---- (2016)

2016 WL 731238
Only the Westlaw citation is currently available.
United States Court of Appeals,
Second Circuit.

In re Richard H. FRIEDBERG, Debtor.
Richard H. Friedberg, Debtor—Appellant,
V.
Melissa Zelen Neier, Chapter 7 Trustee—Appellee.

No. 15—779.

|
Feb. 24, 2016.

Appea from ajudgment of the United States District Court
for the District of Connecticut (Covello, J.).

Attorneysand Law Firms

Richard H. Friedberg, pro se, Vero Beach, FL, for Debtor—
Appellant.

Melissa Zelen Neier, Esg., Ivey, Barnum & O'Mara LLC,
Greenwich, CT, for Appellee.
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SUMMARY ORDER

*1 UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED, AND DECREED that the
judgment of the district courtis AFFIRMED.

Debtor-Appellant Richard H. Friedberg, proceeding pro
se, appeals the judgment of the district court affirming
the bankruptcy court's order approving a settlement of all
claims against his bankruptcy estate. We assume the parties
familiarity with the underlying facts, the procedura history
of the case, and the issues on appeal .

We conduct a plenary review when a bankruptcy appeal
reaches us after district court review of the bankruptcy court
order, assessing the bankruptcy court's legal conclusions
de novo and its factual findings for clear error. In re N.
New England Tel. Operations LLC, 795 F.3d 343, 346 (2d
Cir.2015).

“[T]o have standing to appeal from abankruptcy court ruling,
an appellant must be a person aggrieved—a person directly
and adversely affected pecuniarily by the challenged order of
the bankruptcy court.” In re Barnet, 737 F.3d 238, 242 (2d
Cir.2013) (internal quotation omitted). “[A] Chapter 7 debtor
isa‘party ininterest’ and has standing to object to a sale of
the assets, or otherwise participate in litigation surrounding
the assets of the estate, only if there could be a surplus after
al creditors claims are paid.” In re 60 E. 80th S. Equities,
Inc., 218 F.3d 109, 115 (2d Cir.2000).

Upon review, we conclude that the bankruptcy court correctly
held that Friedberg lacked standing to oppose the approval
of the settlement agreement because he had no pecuniary
interest directly and adversely affected by the bankruptcy
court'sorder adopting the settlement. The settlement provided
for the distribution to Friedberg's creditors of the proceeds
from the sale of the estate's real property in Cortland Manor,
New York (the “Property”). The Property was sold for
$2.3 million. After accounting for administrative expenses,
just over $1.9 million remained for distribution to creditors
pursuant to the proposed settlement. This amount was far
less than the allowed creditor claims against the estate;
the priority claim of Marianne Howatson alone was for
$2.725 million. The bankruptcy court therefore found that
a surplus after payment of the creditors clams was a
mathematical impossibility. Thisfinding was not error, much
less clear error. Consequently, Friedberg could not have
received a distribution from the estate regardless of the terms
of the settlement. His only other interest in the settlement
proceedings was an exemption he had claimed, which was
provided for in the settlement agreement. Absent an adversely
affected pecuniary interest, Friedberg lacked standing to
oppose the settlement. See In re Barnet, 737 F.3d at 242-43;
Inre 60 E. 80th . Equities, Inc., 218 F.3d at 115-16.

Friedberg argues that he has standing based on the surplus
that he imagines would have remained had the Property been
sold for what he believeswasiitstrue value. This argument is
without merit. The assertions regarding the Property's “true’
value are conclusory and speculative. They are, moreover,
irrelevant to this appeal. Friedberg's arguments do not relate
to the reasonabl eness of the bankruptcy court's approval of the
settlement, but to the validity of the auction salethat produced
the proceeds distributed by the agreement. However, he
has already unsuccessfully appealed the bankruptcy court's
order authorizing the sale of the Property. The district court
dismissed that appeal as barred by 11 U.S.C. § 363(m).
“Th[at] section creates a rule of ‘statutory mootness,” which
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bars appellate review of any sale authorized by 11 U.S.C. §
363(b) or (c),” aswas the case here, “so long as the sale was
made to a good-faith purchaser and was not stayed pending
appeal.” In re WestPoint Sevens, Inc., 600 F.3d 231, 247
(2d Cir.2010) (internal citations omitted). When § 363(m)
is applicable, courts “may neither reverse nor modify the
judicially-authorized sale.” 1d. at 248 (emphasis omitted).
Here, the sale of the Property was not stayed pending appeal,
and, as found by the district court, there is no basis upon
which to conclude that the purchaser was not a purchaser in
good faith. Consequently, the sale of the Property isimmune

to Friedberg's challenge, and he cannot rely on its aleged
deficienciesto cure his lack of standing.

*2 We have considered all of Friedberg's arguments and
find them to be without merit. Accordingly, we AFFIRM the
judgment of the district court.
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